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Special (POCSO) Case No.43/2017  
 

  IN THE COURT OF SPECIAL JUDGE (POCSO) :: 

SONITPUR, TEZPUR :: ASSAM 

Present: R. Medhi, Special Judge 

Date of Judgment:     

Special (POCSO) case No. 43  of 2017  

(Tezpur PS FIR No.1238 of 2017) 

COMPLAINANT: State of Assam 

REPRESENTED BY: Sri. S.K.Maitra, Learned  Special PP. 

ACCUSED: (1) Prasanta Deka (A1) 

 

REPRESENTED BY: Md. F. Haque, Learned Advocate. 

 
APPENDIX-13 

 

Date of Offence:  Not specific 

Date of FIR: 26-06-2017 

 

Date of Charge Sheet: 30-09-2017 

 

Date of Framing of Charge: 01-12-2017 

 

Date of commencement of evidence: 21-04-2018 

 

Date on which Judgment is reserved:  14-02-2023 

Date of Judgment:  23-02-2023 

Date of the Sentencing Order, if any:         - 
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ACCUSED DETAILS 

 

 

 

JUDGMENT 

 

1. In brief the prosecution case in hand is that, an FIR was lodged on 26-5-2017 

by the victim, informing the police that about three years back she introduced 

with accused Prasanta Deka and both of them fell in love. One day the 

accused called her to his rented house at Basantipur and with a promise to 

marry her, he have sexual intercourse with her. As a result of their sexual 

intercourse she became pregnant. Then she informed the matter to the 

accused and the accused promised to marry her, but later on he did not make 

any contact with her and the victim is seven months pregnant. Hence, she 

lodged the FIR.   

2. After receiving the FIR, Kacharigaon OP made a GDE being No.562 dated 26-

6-17 and forwarded the same to the Tezpur PS for registering a case. 

Accordingly, Tezpur PS Case No. 1238/2017 u/s 420/376 of IPC was 

registered. After completion of investigation, I.O submitted the charge sheet 

against the accused Prasanta Deka u/s 420 of IPC read with Sec.4 of the 

POCSO.    

Rank of 

the 

Accused 

Name of Accused Date of 

Arrest 

Date 

Release 

on Bail 

Offences 

charged 

with 

Whether  

Acquitted 

or 

convicted 

Sentence 

Imposed 

Period of 

Detention 

Undergone 

during Trial 

for purpose 

of Sec. 428 

Cr.P.C. 

A1 Prasanta Deka 17-08-2017 20-10-2017  U/s  420 IPC 

r/w Sec 4   

of POCSO 

Act   

 

Acquitted   

  

- 

 

 64 days  
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3. Upon appearance of the accused person, copies were furnished to him in 

compliance of the provision of Sec.207 Cr.P.C.  Thereafter the formal charge 

u/s 420 of IPC read with Sec 4 of POCSO Act was framed against accused 

Prasanta Deka and particulars of charge u/s 420 of IPC read with Sec 4 of 

POCSO Act were read over and explained to the accused to which he pleaded 

not guilty and claimed to be tried. Later on, my predecessor in office, while 

fixed the case for delivery of judgment, then during preparation of the 

judgment, felt necessity U/S 216 Cr.PC for addition of charge and accordingly 

after hearing both parties, additional charge u/s 376 of IPC was added vide 

order dated 07-09-2022. Thereafter, formal charge u/s 376 of IPC was framed 

and the said charge was read over and explained to the accused to which he 

pleaded not guilty and claimed to be tried. In view of addition of above 

charge, further chance was given to defence side for cross-examination of the 

victim girl and accordingly the victim girl was cross-examined by the defence 

side.     

4. To bring home the charge, the prosecution has examined as many as 7 

(seven) witnesses. After completion of the testimonies of the prosecution 

witnesses, the accused person was examined u/s 313 Cr.P.C., during which he 

denied the truthfulness of the testimony of the prosecution witnesses and 

pleaded innocence. After recording the statement of the accused U/S 313 

Cr.P.C. defence side adduced evidence of one witness.  

 

POINT FOR DETERMINATION 

 Whether the accused  on or about three years back from 26-5-2017 

cheated the victim girl dishonestly inducing her to deliver her chastity                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                    

to accused and thereby committed an offence U/s 420  of IPC ?    

 Whether the accused on or about three years back from 26-5-2017 

committed rape on the victim girl and thereby committed an offence 

U/S 376 of IPC? 

 Whether the accused  on or about three years back from 6-5-2017 

committed penetrative  sexual assault on the victim girl who is a minor 

and thereby committed an offence U/s 4  of the POCSO Act, 2012?    
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      DISCUSSIONS, DECISIONS AND REASON FOR DECISION 
 

5. I have gone through the entire materials on record, including the oral 

testimonies of the witnesses, exhibited documents and the statement of 

the accused person recorded under Section 313 Cr.P.C. as well as the 

evidence adduced by defence side very carefully and heard the 

argument advanced by learned Special P.P. and learned defence 

counsel. 

6. SUBMISSION BY PARTIES: 

 6.1  Mr. S. K. Moitra, Learned Special P. P. has argued that there 

are ample materials on record to show that the accused 

person has committed the alleged offence upon a minor girl, 

whose age is proved from the medical report, Ext.5, and as 

per the said medical report, the age of the victim girl was 

reported as above 16 years. And the evidence given by 

defence side through DW1 on the basis of the register of 

Birth and Death, the said date of birth is of one Smti Labanu 

Prabha Bora and not of Smti Labanu Priya Bora, which is the 

nick name of the victim girl. So, the evidence given by DW1 

needs to brush aside, in respect of the date of birth shown 

to be of the victim as 02-06-1997. It is further argued that, it 

is a classic case to hold accusation upon the accused on the 

basis of the sole evidence of the prosecutrix, who is the 

victim of this case. On going through the sole evidence of 

the said victim, it is crystal clear about involvement of the 

accused person for the alleged offence, who has committed 

with a promise to marry the victim. Later on, the victim gave 

birth to a male child and the victim in her evidence has 

categorically stated that the father of her male child is none 

other than the accused himself. The learned Special P.P. 



Page 5 of 21 
 

Special (POCSO) Case No.43/2017  
 

further vehemently argued that if the victim age cannot be 

ascertained that she is minor, if not in other sections of law, 

but the accused can also be convicted under section 376 of 

IPC i.e. committing rape on the victim by giving a false 

promise to marry the victim, and in support of his argument 

on this point, the learned Special P.P. has relied on the 

judicial pronouncement reported in AIR 2013 SC 2071 

(Deepak Gulati –Vs- State of Haryana). Therefore, the 

learned Special P.P. had argued that the accused person is 

liable to be adequately punished under the charges brought 

against him. 

6.2 Per contra, Mr. F. Haque, the Ld. Counsel appearing for the 

accused person submits that the prosecution has failed to 

prove the guilt against the accused person in accordance 

with law. He submits that the allegation was brought against 

the accused is false and in as much as it is a concocted story 

designed to harass the accused. According to the defence 

learned counsel, the prosecution has miserably failed to 

prove the age of the victim/informant that she is minor at 

the time of occurrence of the incident. It is an established 

law that in such type of case, the court can punished the 

accused only on the basis of sole evidence of the victim girl. 

But the victim was major at the time of occurrence of the 

alleged incident, so, prosecution has to prove its case 

beyond all reasonable doubt not with shadow of doubt. If 

there is shadow of doubt, the benefit must go in favour of 

the accused. The victim during recording her statement by 

the Court under Section 164 Cr.P.C. has stated that she was 

a student of Class IX (but there was a gap of about 5 years 

after the death of her mother). So, if her said version is 

taken into account, then at the time of recording of her 

statement by Court, her age ought to have been 23 years, 

but the victim has hidden her actual age from the Court, 

while giving her statement recorded under Section 164 
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Cr.P.C. So, considering this aspect, the evidence given by 

DW1, Sri Pabitra Hazarika, who adduced evidence from the 

Birth and Death register (Ext.D-1) maintained in the office of 

the Tezpur Municipal Board, where the date of birth of the 

victim was shown as 02-06-1997 is the actual date of birth of 

the victim. And on calculation from the date of birth 02-06-

1997 till the year 2017, the age of the victim will be 20 years 

in the year 2017, so the victim was major at the time of the 

alleged offence. Apart from this, the learned defence counsel 

also argued that neither there is any mention and nor stated 

by the victim as to where and when physical relationship 

with the accused took place. Further the learned defence 

counsel has pointed out from the medical report, Ext-5, that 

from the history as given by the victim before PW7, Dr. 

Geetumoni Sonowal, at the time of her medical examination 

that she had love affair with a boy, whose name is Prasanta 

Gogoi. So, from this it shows that the present accused, who 

is in dock today is not Prasanta Gogoi, but he is Prasanta 

Deka. On the other hand, from the evidence of the witnesses 

examined by the prosecution side there is nothing evidence 

to establish the fact of involvement of the accused in the 

alleged offence.  The learned defence counsel has further 

argued that, no doubt, it is correct to hold an accused guilty 

for commission of an offence of rape, on the basis of solitary 

evidence of the prosecutrix provided the same inspires 

confidence and appears to be absolutely trustworthy, 

unblemished and of sterling quality. But herein this present 

case, there is no cogent evidence about involvement of the 

accused in the alleged offence and in support of his 

argument, the learned defence counsel has relied upon on 

the judicial pronouncement reported in 2022 (2) GLT 913 

(Otul Borgohain –Vs- State of Arunachal Pradesh). 

Therefore, it is a false case, which was filed by the informant 

by giving false allegations against the accused person. 
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Pointing out the above, he submits that the accused person 

is entitled to be acquitted. 

7. On perusal of the materials available on record and hearing the learned 

counsel for the parties, let me analyze the evidence on record so as to find 

out whether the prosecution has been able to prove the guilt against the 

accused person in accordance with law or not.  

8. But before that, as held in the judicial pronouncement reported in 2020 (3) 

GLT 403 (BHUPEN KALITA VS STATE OF ASSAM), what the foundational 

facts which the prosecution would be required to prove in this case: - 

  1)  That the victim was a child below eighteen years of age, and  

 2) That the accused on or about three years back from 26-5-2017 

committed rape on the victim girl and caused her pregnant? 

9.  In order to prove the above foundational facts, the prosecution has examined 

a number of witnesses. Let me discuss at first instant what was the age of the 

victim girl at the time of the incident. The victim who herself being the 

informant of the case, deposed her evidence as PW5 and she stated in her 

evidence, which was recorded in the year 2019, that her age was 19 years. 

But while medical examination was done on 28-06-2017, the victim reported 

that her age is 18 years and the said medical report is Ext-5. On the other 

hand, on the basis of physical examination and dental examination, the 

Medical Officer has opined that the age of the victim is above 16 years of age. 

However, for correct estimation of age, radiological examination is necessary, 

which was refused by the victim due to her pregnancy at the time of her 

medical examination. On the other hand the learned Court, while recording 

the statement of the victim under Section 164 Cr.P.C. the victim reported that 

her age as 18 years and the learned court has also noted down that the 

victim was a student of Class-IX, but there was a gap of about five years after 

the death of her mother. So, if we take into account of this fact, then on 

calculation of the age of the victim in the year 2017 ought to have been 23 

years, though she stated before the Court, while recording her statement 

under Section 164 Cr.P.C. and before Medical Officer (PW7) while her medical 
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examination was done, that her age was 18 years. The defence side to 

ascertain the actual age of the victim, adduced evidence through DW1, who 

being an Assistant at the Registry of Birth and Death, Tezpur Municipal Board, 

who in his evidence has stated that as per the register of Birth and Death 

(Ext. D-1) maintained by Tezpur Municipal Board, the date of birth of the 

victim is 02-06-1997, but said date of birth is shown to be of one Smti Labanu 

Prabha Bora and not of Smti Labanu Priya Bora, which is the nick name of the 

victim girl as stated by the victim in her evidence as PW5. So, what evidence 

was given by DW1 regarding the date of birth of the victim also cannot be 

accepted due to variance in the name shown in the Birth and Death Register 

(Ext. D-1) Apart from this evidence, there is no other crystal evidence on 

record to show the exact age of the victim girl at the time of occurrence of 

the alleged offence. So, on the basis of the medical report (Ext-5) as 

discussed herein above, the age of the victim though mentioned as above 16 

years, it is not conclusive evidence in absence of radiological examination, 

which is the surer scientific process for ascertaining the age of a person in 

absence of any other birth related documents. So, here in this present case, 

there is no cogent evidence to show that the age of the victim/informant at 

the time of occurrence of the alleged offence was below 18 years old. As 

described by Modi in his Medical Jurisprudence there can be variation of 3 on 

plus or minus side being permissible. So, if we consider the medical report 

(Ext-5), then the age of the victim is above 16 years old, so as per Modi’s 

Medical Jurisprudence, if we take variation on the higher side of 3 plus, as 

because on lower side there is no scope, as because the ocular evidence on 

record speaks about that the age of the victim as 18 years old, therefore 

taking 3 plus on higher side, then the age of the victim would be of about 21 

years. As discussed herein above, there is no other satisfactory evidence on 

record to show the exact age of the victim at the time of occurrence of the 

alleged evidence. So, it cannot be positively held on the basis of the materials 

available on record and what have been discussed herein above, the age of 

the victim was more than 16 years and less than 19 years of age on the date 

of the alleged incident. Therefore, from the discussions made herein above, 

there is no positive finding to establish the exact age of the victim on the date 

of the incident and for this reason, the prosecution has failed to establish the 
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fact that the age of the victim on the date of the incident was below 18 years 

of age. So, prosecution could not prove the first foundational fact of the case.  

10. Now let’s see whether the prosecution was able to establish the next 

foundational fact and in this regard, since the victim girl is the prime witness, 

and for that, we have to evaluate her evidence at the outset. The victim, who 

deposed her evidence as PW5 has stated that the alleged incident occurred 

about two years ago. She had love affair with accused Prasanta Deka and he 

had physical relationship with her as a result she carried pregnancy. When 

she carried pregnancy of seven months, then it was noticed by her family 

members. Then her grandmother and maternal uncle called the accused to 

their house and asked him about it, then the accused has denied the 

allegation and thereafter he fled away. Then she lodged the FIR, Ext-1. PW5 

also stated that, at the time of the alleged incident she was 17 years old. PW5 

has exhibited her statement recorded U/S 164 Cr.P.C. as Ext.2.  Further she 

stated that, later on she gave birth to a male child and now he is two years 

old. After birth of the child, she has handed over the child to an adoption 

agency. While the defence side cross-examined PW5, the questions put to 

her, in all respect her versions are of denial. Some relevant questions that 

were put to PW5 during course of her cross-examination was that, she did not 

stated before police that the accused fled away, while he came to know about 

her pregnancy. She also denied that she did not carry pregnancy through the 

accused, Prasanta Deka. PW5 further denied that the accused though 

proposed to marry her, but knowing about her pregnancy through someone 

else he did not marry her. But PW5 has confirmed that she has not informed 

to anyone about her pregnancy till 7-8 months.  

11. From the evidence of PW5 as discussed here in above, it is crystal clear that 

the victim was silent about her pregnancy for about seven months and it was 

only when her maternal grandmother and her maternal uncle came to know 

about her pregnancy, then only the incident has come to light. According to 

version of PW5 as given in her statement recorded by Court under Section 

164 Cr.P.C., when her maternal grandmother and maternal uncle came to 

know about her pregnancy, then the accused was called upon and when he 

was asked about it, then the accused has confessed about causing pregnant 
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to the victim (PW5). But PW5 (victim) during her deposition given in chief has 

stated that when her grandmother and maternal uncle called the accused to 

their house and asked him about it, then the accused has denied the 

allegation and thereafter he fled away. So, there are two versions regarding 

admission by the accused in causing pregnancy to the victim.  

12. Apart from that, as argued by learned counsel defence, there is no evidence 

as to when and where the accused had physical relationship with the victim. 

But PW5 in her statement recorded under Section 164 Cr.P.C. has stated that 

the accused has took her to a room of his friend and thereon he had physical 

relationship with her forcefully, but she was initially in fear for that. In this 

respect the evidence deposed by PW4, Sri Hriday Kamal Hazarika is of great 

importance, as because according to PW4 version about 3-4 years back, he 

was called by the accused to his residence at Basantipur as he had friendship 

with the accused and there he met another boy and thereafter they arranged 

a party. At that time, one girl came to that place and the said girl went to the 

upstairs with the boy, who was present in that house and after sometime 

both the girl and the boy came down from the upstairs and after having their 

meal they went back to their home. But prosecution side after getting the 

above piece of evidence has declared PW4 as hostile witness and then cross-

examined him. During cross-examination, PW4 has denied that he stated 

before police that accused Prasanta Deka has told him several times that he 

loved the said girl as he wants to marry the girl, but one day the accused 

(Prasanta Deka) told him that he loved the girl, but his works was over, so he 

does not love the girl further and he will not marry the girl. When he asked 

him (accused) why he doing so, then he told that he will get many girls like 

her. From the above cross-examination by prosecution nothing material has 

come out that the girl, whom the accused love is the victim of this case, as 

because there is no mentioned of the name of the victim by PW4. On the 

other hand while defence has cross-examined PW4, then he gave different 

version regarding occupant of the house, where he stated that the occupant 

of the house invited him and the accused to have lunch there. Then a girl 

arrived there, but he does not know the said girl. Then the girl went to 

upstairs with the occupant of the house. At that point of time, he and the 

accused Prasanta Deka stayed at the ground floor. After coming down from 
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the 1st floor, the girl straightway went away out of the house and then the 

occupant joined them for lunch. After having lunch, he and the accused left 

the house. But PW4 has stated during course of his cross-examination that he 

knows the girl to whom accused Prasanta Deka loves and her name is 

Barasha and she is a resident of Jamuguri area. But the said love affairs broke 

down later on and the accused did not state the reason of breaking about his 

love affairs with said Barasha. 

13. Now on careful scrutiny of the evidence of PW4 as discussed herein above, it 

is seen that the girl who is unknown to him, had went upstairs along with a 

boy, but for two different versions, it is not clear from the evidence of PW4, 

as to whether the boy whom he met in the residence of the accused or with 

the boy, who was the occupant of the house the victim went upstairs, but it is 

crystal clear that it is not the accused. To bring conclusive prove about the 

fact that the accused took the victim girl to the house of one of his friend and 

thereon the accused had forceful physical relationship with her, there is no 

other ocular evidence available on record to establish said fact, except what is 

stated by PW4 as discussed here in above.          

14. According to PW1 Dipan Jyoti Borah, he came to know from the family 

members of the victim girl that the victim girl became pregnant from the side 

of accused Prasanta. Accused Prasanta Deka told him that he loved one girl. 

Then he asked the accused whether he would marry the said girl or not and 

in reply accused Prasanta told him that later on it will be decided as he is a 

student now.  After the above evidence of PW1, prosecution has declared this 

witness too as hostile witness and proceeded to cross-examine him. But 

prosecution side could not bring any vital evidence in support of its case. 

Whereas during cross-examination by defence side also this PW1 has stated 

that that during high school days Prasanta told him about the said love affairs. 

Prasanta told him that the girl whom he loved studied at Bihaguri Higher 

Secondary School, but he did not disclose the name of the girl. PW1 has also 

confirmed that he does not know about any love affairs between accused 

Prasanta and the victim girl.  
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15. Coming to evidence as adduced by PW2 Pol Das, it reveals that according to 

him about one year ago police called him to Kacharigaon out post and one 

sub inspector asked him whether he knows the accused Prasanta Deka and 

then he replied that he does not know the accused. During that time he could 

saw a girl in the police out post. The IO also asked him whether he knows 

about the relationship of the accused Prasanta Deka and the girl present at 

the outpost and then also he replied that he does not know. During course of 

cross-examination by defence side also, PW2 has confirmed that he has not 

seen the accused and the girl before. 

16. Now according to PW3 Sanju Bhorali, about 1½ years ago the accused along 

with one boy came to his room. Then the accused told him that, he would like 

to take meal (rice). When he went to kitchen to cook food, the accused went 

out. After about one hour, he again came back. The defence side has declined 

to cross-examine PW3. So, from the evidence of PW1, PW2 and PW3 nothing 

vital evidence could be derived and their evidence is of no use to support the 

prosecution case. 

17. PW6 Ramu Pradhan who was the investigation officer of this case has done 

his work what is necessary for investigation of a case, but he failed to seize 

any documents pertaining to birth of the victim girl. He admitted this fact 

during his course of cross-examination by saying that, there is nothing in the 

case diary to show as to where and at what time the victim girl was born. He 

also did not make any investigation to find out as to in which hospital or 

nursing home the alleged victim girl was born. After completion of 

investigation of the case, he submitted charge sheet (Ext.4) against the 

accused. 

18. PW7 Dr. Geetumoni Sonowal has stated in her evidence that on 28-6-2017  at 

12 p.m. she examined the victim girl, 18 years of age,  D/o Lt. Ananta Borah 

of Bam Parbatia Bhogi Chuburi in reference to Tezpur PS case No.1238/17 

U/s.420/376 of IPC accompanied and identified by HG Hemi Das and on 

examination she found the followings :  

             Identification mark: A black mole in the posterior aspect 

of right arm about 5 cm away from 
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elbow joint.  

  History: According to the alleged victim, she had love affair  

                                  with a  boy (Prasanta Gogoi) for three years and   

       had sexual relation against her will and she got  

                               pregnant. Now her guardian gave police case for  

                               the same. 

                 Height: 171 cm, weight 52 kgs, chest 90 cm, abdomen 85 cm. 

     teeth 7/7, 7/7. Space for teeth adequate. 

Hairs : Scalp – present, black in colour, about 46 cm long. 

           Axillary – present, black in colour, about 3 cm long. 

         Pubic – present, black in colour, about 2 cm long. 

                Breast – developed. 

  Menstrual history – Menarche – attained at 12 years of age. 

       Cycle – 28 days cycle. 

LMP- 26-11-16. 

            General examination – genital organs – developed, vulva – healthy, 

                                                       hymen – ruptured at 3 and 6 O’clock position,      

           vagina – healthy.   

           Evidence of venereal disease: – clinically not detected, vaginal swabs    

                                                        collected from posterior fornix. 

            Injury on the body – not detected. 

      The victim refused to undergo X-ray examination as she was pregnant.  

            Result of laboratory investigation: - vaginal swabs do not show any  

                                                                         Spermatozoa or gonococci. 

            Opinion: (1) On examination of private parts of the victim old hymanal 

tears were seen at 3 O’clock and 6 O’clock position. No other injury was seen 

over her person.  

                       (2) On the basis of physical examination and dental examination, 

the person is above 16 years of age. However, for correct estimation of age, 

radiological examination is necessary which was refused by Punam Borah due 

to her pregnancy.  

                       She has exhibited her medical report as Ext.5.    

19. In cross she has stated that radiological examination is the surer scientific 

process of ascertaining the age of a victim girl. PW5 further confirmed that 
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the alleged victim girl has stated before her that her age is 18 years.  She 

refused radiological examination. She cannot say if the alleged victim girl was 

in fact 18 years of age at the time of examination.   

20. Bur what interesting part of the medical report is that, there is no where 

mention in the medical report (Ext-5) about the status of the pregnancy of the 

victim girl. Only statement is that as stated by the victim she is pregnant and 

nothing more than that and the medical officer has not took any pain to do 

her medical examination to ascertain the status of the pregnancy of the victim 

girl, since there is an allegation of becoming pregnant by the victim through 

the accused.  

21. The defence side has adduced evidence of DW1 Pabitra Hazarika in defence 

to establish the fact that the age of the victim at the time of occurrence, she 

was major and her age was above 18 years and nothing more than that. And 

evidence of DW1 is already discussed herein above while discussion was 

made with regard to prove the first foundational fact, what was the age of the 

victim girl at the time of the incident. So, to avoid repetition the same is not 

discussed herein. 

22. Now summing up the evidence of the PWS as discussed here in above, it 

divulge out that, none of the PWS have given any cogent evidence to 

establish the fact that the victim was raped forcefully by the accused or the 

accused with false promise to the victim had physical relationship with her 

and caused her pregnant. It is the only victim/informant, who directly 

implicated the accused about the alleged accusation that the accused had 

physical relationship with her forcefully, as she was fear initially and after she 

became pregnant the accused agreed to marry her, but later on he refused to 

marry her and fled away and for that FIR was lodged. But under what 

circumstance, the FIR was lodged is vital point here in this case. It was when 

the maternal grandmother and maternal uncle of the victim came to know 

about her pregnancy and the accused was called upon and asked about it and 

then the accused has denied the allegation and thereafter he fled away. So, 

thereafter FIR was lodged by the victim. But as discussed herein above one 

vital point to be noted that the victim immediately after filing of the FIR of this 

case, she was brought to Court for recording her statement under Section 164 

Cr.P.C., where in her said statement has stated that when her maternal 
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grandmother and maternal uncle came to know about her pregnancy, then 

the accused was called upon and when he was asked about it, then the 

accused has confessed about causing pregnant to the victim. So, here belie 

about confession and not confess by the accused in causing pregnancy to the 

victim. It is no doubt that the statement recorded under section 164 Cr.PC is 

not substantive evidence, but such statement as previous statement can be 

used for twine purpose of contradicting or corroborating the maker. When the 

statement of the victim recorded under section 164 Cr.PC as discussed herein 

above and her evidence given before court are placed together, it appears 

that there is no consistency with her statement recorded under section 164 

Cr.PC and evidence given before court. So, the evidence of PW2 is not reliable 

and trustworthy. Furthermore, interesting part here in this case is also that, 

the vital witnesses, the maternal grandmother and maternal uncle was not 

listed as prosecution witnesses in this case, for whose absence, the initial part 

of the case, which leads to file of the FIR, was not able to prove by 

prosecution side. 

23.  Regarding pregnancy of the victim, there is only the oral evidence in this 

respect and that too it was only stated by the victim in her evidence, who 

deposed evidence as PW5 and PW1, but the medical report (Ext-5) never 

speaks about the status of the pregnancy of the victim, as because no test 

was done with regard to pregnancy of the victim, except that the victim 

refused to undergo X-ray examination for her pregnancy and the said X-ray 

was for age determination only. Now coming to the evidence, what PW5 

(victim) has stated about her pregnancy is that when she was 7 (seven) 

months pregnant then her maternal grandmother and maternal uncle first 

came to know about her pregnancy and when defence side cross-examined 

PW5 (victim) she stated that later on she gave birth to a male child and now 

he is two years old. After birth of the child, she has handed over the child to 

an adoption agency. If we take into account that at the time of filing of the 

FIR of this case, the victim was seven months pregnant as she stated in her 

evidence as well as in her FIR. So, as per medical science, the full gestation 

period is forty weeks from the first day of the last menstrual period. Here in 

this case in hand, if the victim was seven months pregnant, then after 2 

months 4 days or so, the victim ought to have given birth to her child. The 
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charge sheet of this case was submitted vide charge sheet No.979/17 dated 

30-09-2017 that is approximately after three months from the date of filing 

the FIR of this case. But, the investigation officer has not taken any steps to 

bring on record about the fact of giving birth of the male child by the victim 

as she stated and discussed here in above and neither the investigation officer 

took pain to trace whereabouts is the new born child of the victim, before 

submission of the charge sheet of this case. So, there remains a dark shadow 

to the effect of pregnancy of the victim girl.  

24. It is settled law that in a case of commission of rape is concerned, an accused 

can be convicted for commission of an offence of rape on the basis of the sole 

evidence of the prosecutrix, provided that the same inspires confidence and 

appears to be absolutely trustworthy, unblemished and of sterling quality. In 

many catena of judicial pronouncement, the Hon’ble Supreme Court has held 

that, the evidence of the prosecutrix in the case of rape to be construed to be 

that of an injured witness, so much so that no corroboration is necessary, but 

the accused, however must also be protected against the possibility of false 

implication. The testimony of the victim in such case, though commands great 

weight but the same cannot necessarily be universally and mechanically 

accepted to be free in all circumstances from embellishment and 

exaggeration. Therefore, though generally, the testimony of a victim of rape 

ought to be accepted as true and unblemished, it would still be subject to 

judicial scrutiny lest a casual, routine and automatic acceptance thereof 

results in unwarranted conviction of the person charged. The court while 

appreciating the evidence of a prosecutrix may look for some assurance of her 

statement to satisfy its judicial conscience. 

25. In the light of the above settled propositions, when the evidence of the victim 

brought on record is examined it is noticed that victim, who deposed her 

evidence as PW5 has stated that the alleged incident occurred about two 

years ago. She had love affair with accused Prasanta Deka and he had 

physical relationship with her as a result she carried pregnancy. When she 

carried pregnancy of seven months, then only it was first noticed by her 

family members.  But where and when exactly about two years back, the 

accused had physical relationship with her, there is no evidence on record. 

The victim, while adducing her evidence, as PW5 before court has never 
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uttered a single word where and when the accused had physical relationship 

with her forcefully. Except what she stated in her statement recorded under 

Section 164 Cr.P.C is that, the accused had took her to a room of his friend 

and thereon he had physical relationship with her forcefully, though she was 

initially in fear for that. But there is no corroborative evidence in this respect 

from other PWS, rather there is only a piece of evidence, which came out 

through the mouth of PW4 is that, one day when PW4 along with accused 

went to the house of one of his friend, then the occupant of the house went 

upstairs with a girl and after sometime they both came down and the girl left 

the house of the said friend, but herein there is no mention of the name of 

the victim. But, it is established from the evidence of PW4 that during this 

point of time, the accused was in the ground floor with him, as discussed in 

the evidence of PW4 here in above. So, there is no proof that the accused had 

physical relationship with the victim in a room of one of his friend, as she 

stated in her statement given under section 164 Cr.PC.  

26. Though the learned Special P.P. during his course of argument has submitted 

that the accused can be convicted otherwise else for the offence of rape on 

the basis of sole testimony of the victim, if the age of the victim cannot be 

proved that, she is below 18 years at the time of occurrence of the alleged 

offence. But the fact remains that, there is no cogent evidence of having 

sexual relationship by the accused with the victim. No doubt, in a case of rape 

we cannot expect any eye witness, who could say directly about the 

commission of rape with the victim. So, we have to rely upon only on the sole 

evidence of the victim. Here in this case in hand, the evidence of the victim is 

not all conclusive and trustworthy, as because she has not uttered a word 

mentioning the exact date or time when the accused had with her physical 

relationship forcefully and neither had she stated where exactly the accused 

had physical relationship with her forcefully. For not having stringent and 

cogent evidence in regard to when and where the accused had physical 

relationship with her forcefully and when after she became pregnant, the 

accused promised to marry her, there creates doubtful in mind, for which it 

cannot be believed that the accusation brought against the accused is true.    

27. Thus, in the light of the above discussion, it can be concluded that the 

prosecution has not been able to prove the second foundational fact in this 
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case and therefore, no presumption U/s 29 can be raised in this case so as to 

impute culpability on the accused.  

28. In this present case in hand charge under Section 420 was also framed 

against the accused. So, to bring the accusation against the accused within 

the ambit of Section 420 of IPC in the present case, the accused after having 

sexual intercourse on promise to marry the victim, the subsequent breach of 

promise, the prosecution has to prove said representation, which is false and 

which relates not to an existing fact but to certain future, even it must be 

shown by the prosecution that the representation was false to the knowledge 

of the accused at the time when it was made. It is of retail purpose to show 

that in fact the representation is ultimately borne out to be untrue.  

29. In the case in hand, the allegation was that the accused had sexual 

intercourse with the victim and as a result she became pregnant, and even if 

it was assumed that the victim girl agreed to sexual intercourse with the 

accused on account of the alleged promise of marriage by the accused, the 

charge U/s 417 IPC could not be substantiated in the absence of evidence to 

show that the said representation by the accused was false to the knowledge 

of the accused at the time it was made.  

30. Mens rea is an essential ingredient of cheating. Therefore, mere breach of 

promise subsequently could give no rise to criminal prosecution U/s 420 of 

IPC unless fraudulent or dishonest intention is shown right at the beginning 

of the said promise.      

31. Now, coming as to whether the accused has committed any offence of 

cheating with the victim. As discussed herein above, since there is no 

conclusive proof that the accused had sexual intercourse with the victim with 

a promise to marry her. So, if there is no proof of having sexual intercourse 

with the victim by the accused, so also, then there is no question of deception 

by the accused to the victim. Hence the prosecution has failed to prove the 

guilt of the offence under Section 420 of IPC against the accused beyond all 

reasonable doubt. 

32. In the result and for the reasons and discussions made herein above, I have 

no hesitation in my mind in holding that the prosecution has failed to prove 

the charges against accused person Prasanta Deka beyond all reasonable 
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doubts. Hence, he is not found guilty of the charges and as such, acquitted of 

the same and set at liberty forthwith. 

33. Seized materials if any, shall be disposed of in accordance with law. 

34. Send a copy of this judgment to the learned District Magistrate, Sonitpur, 

Tezpur as required under Section 365 Cr.P.C. 

         Given under my hand and seal of this court on the 23rd February, 2023.   

  

                                      Judge   
Special Court, POCSO                                                                                     

Sonitpur:: Tezpur. 
 

 
 Dictated by me and typed by:  
 
Sri D. Nath, Stenographer, G-I 
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APPENDIX-14 

 

LIST OF PROSECUTION/DEFENCE/COURT WITNESSES 
 

A. Prosecution: 
 

RANK NAME NATURE OF EVIDENCE 

(EYE WITNESS, POLICE 

WITNESS, EXPERT WITNESS, 

MEDICAL WITNESS, PANCH 

WITNESS, OTHER WITNESS ) 

PW1  Sri Dipan Jyoti Borah Independent witness 

PW2 Sri Pol Das Independent witness 

PW3 Sri Sanju Bhorali Independent witness 

PW4 Sri Hriday Kamal Hazarika Independent witness 

PW5 Withheld (Victim girl) Victim girl 

PW6 Sri Ramu Pradhan Investigating officer 

PW7 Dr. Geetumoni Sonowal Medical Officeer 

 
B. Defence Witnesses, if any: 

 

RANK NAME NATURE OF EVIDENCE 

(EYE WITNESS, POLICE 

WITNESS, EXPERT WITNESS, 

MEDICAL WITNESS, PANCH 

WITNESS, OTHER 

WITNESSES) 

1 Sri Pabita Hazarika Official witness 

 
C. Court Witnesses, if any: 

 

RANK NAME NATURE OF EVIDENCE 

(EYE WITNESS, POLICE 

WITNESS, EXPERT WITNESS, 

MEDICAL WITNESS, PANCH 

WITNESS, OTHER WITNESSES 

) 

NIL NIL NIL 
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LIST OF PROSECUTION/DEFENCE/COURT EXHIBITS: 
 

A. Prosecution: 
 

Serial No. Exhibit Number Description 

1 Ext-1/PW5 Ejahar  

2 Ext-2/PW5 Statement U/s 164 CrPC 

3 Ext-3/PW6  Sketch map 

4 Ext-4/PW6 Charge sheet 

5 Ext-5/PW7 Medical report.  

 
B. Defence: 

 
 

Serial No. Exhibit Number Description 

1 Ext.D-1 Register of birth and death 

 
C. Court Exhibits: 

 

Serial No. Exhibit Number Description 

NIL NIL NIL 

 
D. Material Objects: 

 

Serial No. Exhibit Number Description 

NIL NIL NIL 

                                            
 
 
 
 

              Judge,     
                                 Special Court, POCSO 

                                                                    Sonitpur:: Tezpur. 
                           
 
 
 

 


